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Current Issues in Australian Competition Policy

ANTI-COMPETITIVE PRICE DISCRIMINATION

Many other countries have legal prohibitions against anti-competitive price discrimination  -  where a company sells identical product to different customers at different prices.  Australia does not.

Such laws do not prohibit lower prices based on economies of scale, but require that the seller should be able to demonstrate genuine economies of scale proportionate to the discounts.  [Nevertheless, wholesalers and retailers typically order in standard quantities per order, such as by pallet or truck load, even if competitor A might order twice as much as competitor B over the course of a year.  Economies of scale do not necessarily arise in that context.] 

Until 1993, Australia had a prohibition against anti-competitive price discrimination, s49 of the Trade Practices Act. Section 49 was repealed by the Keating government on the recommendation of the Hilmer Committee.
Hilmer argued that s49 was unnecessary because s46 (misuse of market power) was available to protect against such conduct.  Section 46 was subsequently found to be seriously deficient in the High Court’s decision in the Boral Besser Masonry v. ACCC case and has effectively been gutted.  No s46 case has been initiated by the ACCC since. Small business has thus been deprived of the protections both s.46 and s.49.  

In other jurisdictions, where anti-competitive price discrimination occurs, both buyer and seller are liable.  A prohibition on anti-competitive price discrimination is thus a protection for a weaker party which is being intimidated by a stronger party to engage in anti-competitive price discrimination.  

In the United States, the relevant legislation is the Robinson-Patman Act. Section 2(a) of the Robinson-Patman Act
 says:


That it shall be unlawful for any person engaged in commerce, in the course of such commerce, either directly or indirectly, to discriminate in price between different purchasers of commodities of like grade and quality...where the effect of such discrimination may be substantially to lessen competition or 
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2.

tend to create a monopoly in any line of commerce, or to injure, destroy, or prevent competition with any person who either grants or knowingly receives the benefit or such discrimination or with customers of either of them.
Former Congressman Wright Patman, one of the co-authors of the Act, made the point that once anti-competitive price discrimination has occurred, the competitor who has suffered the discrimination is unlikely to be able to remain competitive in relation to that product or service, even if he accepts a lower profit margin.

Patman summarised the issue thus:


If we had to provide a single statement as to the economic tests of an objectionable price discrimination, we would have to say that it is a discrimination that has a substantial tendency to divide the market shares in ways different from the division that would take place if efficiency were the sole determinant of this question.

Anti-competitive price discrimination may arise in a number of ways.  In the Australian grocery market it is likely to be in the form of demands from a supermarket chain to a supplier to accept a lower price for a product than the price at which he sells that product to his competitor(s) or to provide equivalent benefits through bundled terms, such that the supermarket chain effectively enjoys a pricing advantage at that point in the supply chain.  From that point on, the competitive advantage is unlikely to be eroded and the consequences for smaller competitors can be dire.
Until repealed, s49 read in part:
49(1)  [Prohibited Conduct]  A corporation shall not, in trade or commerce, discriminate between purchasers of goods of like grade and quality in relation to:

(a) The prices charged for goods

(b) Any discounts, allowances, rebates or credits given or allowed in relation to the supply of goods; 

(c) The provision of services in respect of the goods; or

(d) The making of payments for services provided in respect of the goods;
If the discrimination is of such magnitude or is of such a recurring or systematic character that it has or is likely to have the effect of substantially lessening competition in a market for goods, being a market in which the corporation supplies, or those persons supply, goods....

The rest of the section provided limited exemptions and defences.
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3.

The former s49, we note, relied on a “substantial lessening of competition” test which has clearly failed in relation to other issues, such as creeping acquisitions.  We do not suggest the reintroduction of s49 as it formerly stood.

Simpler and more direct legislation applies in the United Kingdom.  The UK Competition Act 1998, Chapter 1, s2(2)(d) prohibits  agreements, etc., which “apply dissimilar conditions to equivalent transactions with other trading parties, thereby placing them at a competitive disadvantage”.  We think a “competitive disadvantage” test would be preferable, but there may be other options also.

The Hilmer committee’s report said that:


... price discrimination can be anti-competitive where it enables a firm to entrench its position of market power by creating strong buyer-seller ties and thus raising barriers to the entry of new competitors.  Extreme forms of price discrimination can amount to predatory pricing.

Indeed, it sets the scene for predatory pricing of a type not caught by the current predatory pricing provisions of the Trade Practices Act  -  the “Birdsville amendment”  -  but which is recognised in the literature as “above cost predation”.  

In the Australian context, the beneficiary of anti-competitive price discrimination  -   a buyer with sufficient market power to extract a discriminatory price advantage from a supplier  -   has the capacity to lower prices (using the extra margin gained from the price discrimination) to a level its competitors are unable to match, without actually having to sell “below relevant cost” (that is, at a loss) which the Act prohibits if it is conducted for a “sustained period of time” for the purpose of injuring or eliminating a competitor or preventing the entry of a new competitor.

Clearly, Hilmer’s committee did not consider the duopsonistic circumstances of today’s retail grocery sector.   From the year the Hilmer report was published, 1993, until now, Woolworths and Coles have increased their joint market share from about 50 per cent to just under 80 per cent.  That circumstance puts it outside any experience of market behaviour available to Hilmer and his committee at that time and it is now at a level which they could not have contemplated. 
 Despite National Competition Policy, in 2008 the ACCC found the retail grocery industry to be only “workably competitive” (a term which has no status in competition law literature) and that Coles and Woolworths had a lack of incentives to compete strongly on price.
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4.

An industry sector is either competitive in the way it operates, or it is not.  In a competitive market, sellers will compete to improve products and supply them at the lowest possible cost.  

A perfectly competitive market is one in which profits are high enough to pay costs and deliver net profits just high enough to persuade investors that their funds are not better off in a savings account or some other investment.  

Clearly, the ability of Woolworths, for example, to deliver double digit profit increases, as it has done in recent years, is a function of the hyper-concentration of the Australian grocery market and the disproportionate market power which derives from that concentration.

The assumptions of the Hilmer committee and more recently the ACCC inquiry into the grocery retailing sector are based on academic theories of competition which assume “normal” competition, but which largely do not apply in some industry sectors in Australia because of the hyper-concentration of markets.  When markets are hyper-concentrated, competition theory doesn’t work.  As the law is based on competition theory  -  that is, on functioning competitive markets  -   and at least some markets are not functioning as competitively as they should, the legislation needs to be amended to take account of that.  

For example, the Act could be amended specifically to deal with competition in hyper-concentrated markets.  Indeed, partly as a result of National Competition Policy, there are now a number of industry sectors  -  banking, telecommunications, air transport, petroleum, grocery retailing  -  which are concentrated to the point where market-sharing, rather than competition, seems to be the predominant feature. 

We believe the reintroduction of a prohibition against anti-competitive price discrimination would go a long way towards returning the Australian food and grocery market to a more competitive context.
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