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Current issues in Australian competition policy

CREEPING ACQUISITIONS

Introduction

This graph illustrates the growth of Woolworths and Coles joint market share from 1975 to the present  -  a virtual history of the Trade Practices Act 1974: 
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Clearly, if nothing is done to interrupt the trajectory of the market concentration trend shown above, it is likely to continue and consumers will be exposed to increasingly uncompetitive market sharing by the two large supermarket chains.  

Creeping acquisitions

The Rudd government has announced it intends to amend section 50 of the Trade Practices Act to deal with creeping acquisitions, but that the amendment will still refer to a consequential “substantial lessening of competition” test.

While this is likely to change little in a formal legal sense, we have welcomed that it makes a statement of principle  -  that the parliament will indicate that creeping acquisitions are not encouraged and are to be monitored   -  and that the ACCC will be directed to examine such acquisitions more closely.  This may deter some such acquisitions.

The amendment could be strengthened, however, if companies with a substantial degree of market power were required to notify the ACCC before entering any negotiations with an intended target.  
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2.

Acquisitions, including creeping acquisitions, have played a significant part in the pattern of market concentration during the past 35 years, yet the ACCC’s July 2008 

Report of the ACCC inquiry into the competitiveness of retail prices for standard groceries took the short-term view that creeping acquisitions “do not appear to be a significant current concern in the supermarket retailing industry.”
 

The ACCC reviewed only the period from 1993, yet even then 27 per cent of the chains’ growth from 1993-97 was from creeping acquisitions, 33 per cent from 1998-2002, 20 per cent from 2003-05 and 10 per cent in 2006-2007.

However, add the stores acquired by the chains from the Franklins sell-down in 2001 (21 per cent) and the Foodland Associated Limited sale of Action stores in 2005 (13 per cent) and from 1993-2007, 39 per cent of Woolworths and Coles increase in sites was by acquisition and 61 per cent from new store openings.  Total combined market share increase in the same period was about 38 per cent.  Yet, in its report on the grocery industry, the ACCC remained unconcerned by that pattern and failed to recommend even that companies with a substantial share of the market should be required to notify the Commission prior to any attempt to acquire competitors.  That was July 2008.

By February 2009, Woolworths was advertising in metropolitan newspapers its desire to purchase sites of any size to suit its range of businesses from Thomas Dux fruit and veg/deli stores, through BWS and Dan Murphy liquor stores, to convenience stores, to Dick Smith home electronics, to Big W and Woolworths supermarkets.  

In the most concentrated retail grocery market in the world, Australia, where Woolworths and Coles have a combined market share of nearly 80 per cent, acquisitions, including creeping acquisitions, are of fundamental importance to competition and consumer benefit.

When the amendment currently proposed in relation to creeping acquisitions is brought forward, it will need to ensure that further market concentration is discouraged.
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� Report of the ACCC inquiry into the competitiveness of retail prices for standard groceries, July 2008, p. 429.





